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successfully achieved their object in making the door which is the subject of
complaint, I think no one can doubt that the attempt is a failure; that to
present what is 2 mere copy of the Complainers’ door, but to place it go that the
moulding overlaps ingtead of fitting in hetween the adjacent parts, is not an
independent design, but a very plain and obvious imitation of the Complainers’
design. I do not call it a colourable imitation, because I rather think it is the
identical thing. It is either directly and liternlly the complainers’ degign, or it
ig, in my judgment, a very obvious imitation of it; and, that being my view of
the facts, I ghall give decree in the terms sought, interdicting the Respondents
from making, vending, or using fire doors of the description complained of,
with expenses,

In THE HigH CoURT oF JUSTICR,—CHANCERY DIVINION,

Before MR. JUSTICE KAY.
December 8th, 1887,
BRITAIN ». HIRSCH.

Patent.—Action for alleged infringement.——Validity of o patent—Subject-
malkter.

The grantee of a palent for an automatic dancing figure brought an action
alleging infringement and asking for an injunction. The Defendants denied
infringemeni, and denied the validity of the patent on the ground that it was
not the subject of a patent.

Held, that a claim contained in the Specification for a mode of actuating
the movement of the figure as therein described was clearly old and the
patent was invalid.

In 1884 a patent, No. 13,671 of 1884, was granted to William Brifain for
an antomatic dancing figure. The Specification stated as follows : —* My
“ invention consists firstly of a new combination of dige and spindle within
“ a3 model of any figure—a girl preferred—and a wheel, or roller, or other
“ point of support upon its feet, or other suitable place, in such a manner
* that, when the disc is caused to revolve rapidly the figure shall stand
“ erect upon its feet and perform—in a series of gyrations—as if in the
“aet of dancing. Secondly. Of an improved method of causing the said
“ disge to revolve by means of a coiled spring within a separaie case or
« gtand.” The Specification then described the drawing, and continued .—
“ The action is as follows. The trigger being placed so that the click actg
“ upon the ratchet, the coiled spring is wound up, and the stand placed
“ ypon the table; the foot of the figure containing the spindle is then
« placed in position on the top of the arbour and held with one hand, while
“ with the other, the trigger is pressed and the spring released ; the sudden

5

10

15

20

2%

30

35

“ recoil of the spring acting throngh the arbour and spindle on the dise -

% causes it to revolve rapidly and—the cross-cut in the arbour being formed
& into two inclined planes—the spindle is thrown out of gear when the
« pocoil is exhausted. The figure is then placed upon its feet on the table,
“ and goes through its performance until the revolutions of the disc are too
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“glow to support it.” The Specification concluded thus:—¢ Having now
¢ particularly described and ascertained the nature of my said invention,
“and in what manper the same iz to be performed, I declare that what
T claim is : 1st The application of a revolving disc and spindle, in combination
“ with a wheel or wheels, or oiher point of support for the purpose of
“ producing automatieally the action of dancing as herein described. 2nd
“ A new combination of a coiled spring, ratchet, click, and trigger, for
“ the purpose of actuating the said disc as herein described.”

In 1886 the Patentee commenced an action against Messrs, Hirsch, Pritchard
and Co., alleging infringement and c¢laiming an injunction and damages. By
his particulars of breaches the Plaintiff alleged infringement by the manu-
facture or sale or use of dancing figures, and in particular by sale of dancing
figures by the Defendants to M. A. Molient, of 49, Grange Street, Newcastle-
on-Tyne, manufactured according to the Plaintiff’s invention. The Defendants
by their statement of defence and particulars of objections, denied infringement,
and stated among other grounds that the alleged invention was not sunbject-
matter, and was not new, but was anticipated by “the ordinary top, and the
% yarious kinds of tops, such as humming tops.”

Asiton, Q.C., and Fryer (instructed by J. E. Phillips) appeared for the Plaintiff,
Millar, Q.C., and Edward K. Ford (instructed by E. H, Harris) appeared for
the Defendants. :

Aston, Q.0., for the Plaintiffs, The invention is a new and useful com-
binatien. The second elaim is purely appendant and does not invalidate the
patent. British Dynamite Co, v. Krebs, Goodeve, 88, 92, 93,

The evidence of infringement was very slight.

At the close of the Plaintiff’s case—

KAy, J.-~I do not require to hear you, Mr. Ford, It seems to me that the
case is hopelessly bad, and about the most frivolons case brought in a Conrt
of Justice, Here ig a patent claiming two things, first, * The application of
“ g revolving disc and spindle in combination with a wheel or wheels or
“ other point of support, for the purpose of producing auntomatically the
“ action of dancing as herein described,” Then he describes it. The invention,
according to the evidence before me, has no novelty in it. It consists of
having a top with a dress and a figure to make it look like a dancing girl.
The top of the body of this dancing girl is made to revolve, and the spindle
on which the top rests comes down on the point of a pin. As it is, it is
hopelers to hold anything but that it is a mere top dressed up like a dancing
girl. The only element of novelty in it is that ou the feet there is another
point of support, besides the spindle on which the top rests, that poini of
support being a little wheel that alters the motion of the top, and makes it,
ag it is called, gyrate, that is, makes it not spin for ever on one point, but
travel round and round and make a series of circles, which, 1 presume, if
they were drawn upon paper would describe something like spirals, There
may be some elements of novelty in that, but it makes it loek what every-
budy in the world knows is the plan of making a whipping top or any cther
top describe eccentric curves, where it is spinning, by altering the nature of
the foot. Supposing that to be the subject-matter of a Fatent, there is
included in this Patent this other claim, * A new combination of a coiled
“ ppring, ratchet, click, and trigger, for the purpose of actuating the said dise
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“ herein described.” That so far is a separate and distinet claim of a thing
described in the Patent ** A new combination of a coiled spring, ratchet, click,
“and trigger,” to actuate this disc. It is not a combination of ¢ A coiled
“ gpring, ratchet, click, and trigger™ with this top, but it is that thing which
is deseribed, and it is so described that if it be a good subject of a Patent,
that combination of *A coiled spring, ratchet, click, and trigger ” could not
be used for any other purpose in the world. I am pressed with an argument
drawn from the case of Krebs v, Dynamite Company, a case in which, there
being a patent for dynamite, as | understand, there was desecribed in the same
elaim, a mode for firing that dynamite by means of a cap. The cap was not
claimed as a thing separate from the dynamite, but there was described in the claim
for the dynamite a mode of firing, and the House of Lords said in effect this is
not a elaim for a cap (L am not pretending to give the words), buta claim for a par-
ticular mode of firing this dynamite, that is, there is included in ihe elaim for
dynamite, a claim for a mode of firing it, which is described. Everybody who
knows anything about dynamite knows that one of the great peculiarities of it
ig, that you are obliged to have a particular mode of firing it. It will not fire
like gunpowder, by only being touched by a spark, but you require a percussion
cap in order to fire it. What the House of Lords held, as the case was read to
me, was this ; that the words in the claim did not invalidate the whole patent
because the cap was old, but the thing claimed was only a mode of firing the
dynamite which might he rejected as surplusage, so as not to invalidate the rest
of the patent ; treating it as a kind of description of the mode of using the
thing, which is the subject of the patent.

Here I have a thing as different as possible ; and I will illustrate the difference
in this way. Suppose the claim had been a separate claim for the mode of
actuating this dise by a string wound round the spindle and rapidly pulled.
That would be the ordinary mode of spinning a top, and if that had been claimed
as a separate claim, could it have been possible to maintain this patent ? It
seems to me quite impossible. Now [ have got this thing before me, and it
really needs no evidence to see that there is no invention whatever in this part
of the patent. It ig simply winding up a spring, then attaching the spindle of
the top inside the dancing figure to this spring, so that when the spring is
released the uncoiling of the spring will make the top revolve. The notion that
the use of a spring in that way, for that purpose, by means of the coiled spring,
ratchet, elick, and trigger, could be the subject of a patent—that there is enough
invention in the eombination of the coiled spring, ratchet, click, and trigger—to
support a patent, seems to me perfectly ridiculous. Everybody knows that not
only are clocks and watches wound up by such a thing, but musical boxes are
actuated by coiled springs. You release itand et the spring go. To say that you
can patent that mode of making a daneing figure revolve, and that you can patent
an arrangement for that mode of making a dancing figure revelve, is ridiculous,
If the claim be goed nobody could use the combination of “ceilad spring,
“ ratchet, elick, and trigger ” for any purpose whatever, It is not confined to the
actuating of this particular dancing figure, but the ecombination as claimed is a
thing produced by this patent for all purposes. That makes the difference in
this case from the cases decided. Besides that, I have got a distinet proof that
this mode of actuating was known years and years before this patent was taken
out. Here [ have got in my hand a top of which it is admitted is a very old
invention indeed. There is on the spindle at the top a little box containing the
coiled spring. You put the box at the bottom, as is arranged, and there is a
small peg in the spindle catching a knoh at the bottom of the box ; by holding
the box in one hand and the bottom in the other you wind it up. By pressing
your finger on the knob at the top of the little box you release ithe little pro-
jection in the spindle and the spring ancoils, and causes it to revolve with the
same motion. Then you lift the box off, To all intents and purposesit isa
combination of “coiled spring, ratchet, click,and trigger.” It is for the purpose
of making the top spin, and therefore it seems to me to be, for all essential
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purposes, identical with the second claim in this patent. Hf there be any difference
whalever between the thing deseribed, which is the subject of the elain, in my
opinion there is not that amount of invention in it which justifies it being the
sulject of a patent. Therefors it seems to o this iy bad, and I dismiss the
action with costs.

IN THE ITiirt CoURT OF JUSTICR,—CHANCERY DIVISION.
Defore Mn, JUSTICE STIRLING.
December 16th, 1887,
BTEINWAY AND S0XNsS o JTTIENSHAW,

Aetime for  infringemend  of  teade marko—Indeviocwfory  injlunction.—
Besembirtien eodewleeted to deceive—Cunflicting eepert evidenes,

Steinwiy and Song, e Pladintigs in the action, registered as brade vierks for
plenos (0) the weore S Steinway and Sons,™ whinh they heel been wsing for
B gecerse and (DY o device whick ey el beew wsiig foie 10 years. The
Dejendecret appliod 1o register a traide el for pécenos conststing of (1) the nene
Y Rteinbore,” and (b)Y e deciee bearing o cfose general vesenthicnce to the
Plerndifis’, alllonegle on ingpection it was ohiiousty different. The Plainlifls
nppased Hee agyiieafion, which wees abavidaied by the Defendund. Swheeguently
Ve Plaind s discovered fhat The Defevdunt was wsing his Lrade ek wpon
picenes, and v ogelion eceing been comnenced, e Ploindifis moved for an
aitertocielory grenction o vestradin undil the {rial of the aelion He use of his
Litede aarkc by Phe Defendant, A fHideedls weve made by several wembers of the
trade, o beleddf of the Plaindifis, that the Defendand’s trade ek aves ead-
crlided fo deceive the public. A flidavits (o the contrary were wnade en belidf
nf the Defendant,

Ield, ek the Defendanl’s Lvde el was caleulaled to deceive, aned thet the
Plodnliffs were entilled to an dnjoncdinn,

Messrs, Sleinwoy and Sons, who carry on business as manufacturers and
vendors of pianefortes in London and in America, have ever since 1853 placed
conspicuously on their planofortes the name * Stedeay end Sons,” and for
ten years have also placed upon their planofortes the subjoined trade mark,
which they registered under No. 46,212 in Class ) on the %th June, 1885,

Ther also registered in the sune cass on the following dates the following
tra-le marks under the following numbers « “ Stediccay and Sons,” in Old Knglish

type, No. 20,544, on the 30th October, 18825 « Sieinway and Sons,” in ordinary
16840—2 G
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