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5 Passing off-Plaintiffs' goods of unfinished quality sold under trade name used 
by plaintiffs for goods of finished quality-No threat to continue-Form of relief. 

The plaintiffs devised and marketed toys of an unusual design under the trade 
name" Swoppets ", exercising close scrutiny before sale in order to ensure that 
they attained proper standards of quality. The defendants supplied toys of a 

10 similar character in response to an order for" Swoppets ", and alleged that these 
toys were goods of the plaintiffs' merchandise. The plaintiffs conceded that the 
toys supplied by the defendants might be goods made by the plaintl'ffs, but not 
goods in relation to which the plaintiffs had used the mark" Swoppets" and 
only in that they might be unfinished rejects not of a quality that the plaintiffs 

15 would ever market. The defendants asserted that they proposed to discontinue 
this form of trading. 

Held (1) There had been passing off. 

(2) The plaintiffs were entitled to an injunction notwithstanding that the 
defendants had decided to discontinue this form of trading. 

20 This was the trial of an action for passing off. The faots appear sufficiently 
from the judgment. 

John Whitford (instructed by H. B. Wedlake Saint & Company) appeared on 
behalf of the Plaintiffs. The Defendant Company did not appear and was not 
represented. 

25 Whitford.-The defendants are toy wholesalers who have been customers of 
the plaintiffs for certain other goods but not for "Swoppets", which are sold 
direct to reta!ilers. The defendants are stm in business though possibly not the 
same kind of business. Some £214,000 wor,th of "Swoppets" have been sold 
at trade prices and they have been advertised tin trade papers and in newspapers. 

30 The toys of which we complain are made from !identical moulds but the finish 
is of poor quality and the assembly wrong. They may be unfinished rejects of 
the plaintiffs' manufacture and are not of a quality they would 'ever market. 

Lloyd-Jacob, J.-By this action the plaintiffs, who carryon business in the 
manufacture, sale and distribution of certain toys-cowboys, soldiers and the 

35 like-seek relief against the defendants whom they allege have distributed articles 
not of the quality of the pla~tiffs' merchandise under the name of "Swoppets", 
which has been appltied to the goods distributed by the plaintiffs since their 
introduction some three years ago, in the e&rly part of the year 1958. 

The pleadings indicate there was an issue between the parties, the allegation 
40 upon which the defendants were asserting they were entitled to rely being that 

the goods which they admitted having distributed were, goods of the plalintiffs' 
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merchandise. At the HeaJ.1ing the defendants failed to attend and were not 
represented. It has been necessary, therefore, for the plaintiffs to adduce prima 
facie evidence .to' satisfy me that the allegations upon which they claim rdief 
have been substantiated. 

I have now listened to the evidence, and I am quite satisfied that the plaintiffs, 5 
in the conduct of their business, exercise a close scrutiny of all the goods they 
manufacture before they are distributed for sale, in order to ensure that they 
attain the standard which the pla!intiffs think proper to apply to goods, sold 
under this mark "Swoppets". 

In the Autumn of 1959, one of the plaintiffs' representatives detected a display 10 
of goods clasely resembling those put out by the plaintiffs (and whftch have been 
satisfactorily identified as being in the form shown in the Exhibit "P.2.") 
which were exposed for sale in a shop in Hampstead. The propJ.1ietress of that 
shop, a Mrs. Herwig, has given evidence before me, and has established to my 
satisfaction that those particula1r goods conta~ned in exhibit" P.2." are those which 15 
remained from two or three consignments which she received in the oourse of 
business from Mr. Morris, who was associated with and who was selling goods 
on behalf of the defendants, M. Morris & Company (London) Limited. These 
goods were supplied to this lady in response to a ifequest for" Swoppets". 

It is clear on the evidence, to whiich I have listened, that that particular name 20 
" Swoppets" is accepted in the trade as being an identification brand name for 
these particular figures as sold by the plaint!iffs. 

I am satisfied on the evidence that the plaintiffs are entitled to be protected 
against this improper dealting on the part of the defendants in the distribution 
of unsatisfactory models as and for the plaintiffs' goods by using rin connection 25 
with them the brand name which the plaintiffs have chosen to identify their 
product-the name which has been extensively advertised in the press and which 
has been associated with the disltribu~ion of the goods by being pl'inted upon 
the containers in which they are offered for sale. 

The defence asserts that the defendants have decided to discontinue thiis grossly 30 
improper form of trading, but that does nat mean that the plaintiffs are not 
entitled to the protection of the Court so as to ensure that, if the !intention is 
not complied with or is subsequently changed, they will be able to protect business 
from ,this type of wrongful trading. 

Acconi[ngly, they are entitled to an rnjunction to Ires train the defendants, 35 
whether by their servants, agents or otherwise, from passing off or enabling assisting 
others to pass off model figures not of the plaintiffs' finished manufacture or 
merchandise as and for the pla1ntiffs' model figures, whether they do it by 
advertising, offering for sale or selling the same under or in relation to the name 
" Swoppets ". 40 

The plaintiffs are also 'entitled to certain consequential reliefs; they are entitled 
to an enquiry as to damages, the cost of which will be reserved. They are 
entitled to an order for delivery up of all the figures or parts thereof in the 
possession or power of the defendants, the distribution of which by them would 
constitute a bl'eaCh of the injunction which I have already formulated. In addition 45 
they are entitled to an order for costs. 
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